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Quick Analysis
Most dog bite/attack cases in New York turn on a single
issue in order to determine whether strict liability applies.
Did the defendant have knowledge of the animal’s vicious
propensities? This is a fact-driven issue, governed by a
variety of factors. If the animal previously bit a person,
that will almost always lead to a finding against the
defendant. Other more innocuous factors such as
barking, the existence of a “Beware of Dog” sign, and the
breed of the dog will ordinarily not, absent corroborating
evidence, constitute suﬃcient proof of knowledge of
vicious propensities. Most of the factors will need to be
viewed in light of the totality of the circumstances. In
order to determine whether the Court will find that a
particular defendant had knowledge of a dog’s vicious
propensities, the facts should be measured, weighed, and
compared with the facts in similar, controlling cases.
Under very limited circumstances, there may be a valid
cause of action for negligence.
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The “settled” rule…
The long standing, and now “settled” rule in the
State of New York is that the owner of a domestic
animal who either knows or should have known of
that animal’s vicious propensities will be held liable
for the harm the animal causes as a result of those
propensities. Vicious propensities include the
propensity to do any act that might endanger the
safety of the persons and property of others in a
given situation." See Collier v. Zambito, 1 N.Y.3d
444; Bard v. Jahnke, 6 NY3d 592 (Ct. App 2006);
Doerr v. Goldsmith, 2015 NY Slip Op 04752 (Ct. App
June 19, 2015)
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Constructive Notice
An owner “should know” of an
animal's vicious propensities if it
is demonstrated to the Court
that a “reasonably prudent
person would have discovered
the dog’s propensity.” See
Bohm v. Nystrum
Construction, 617 NYS2d 520
(1994). In other words,
ignorance is no excuse.
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Strict Liability
Once plaintiff demonstrates that the defendant has chosen to keep a
vicious dog, “with knowledge of its savage and vicious nature”, the
defendant is presumed to be negligent if he does not keep the animal
secure from injuring others. Put another way, once a dog owner
knows of the viciousness of his dog, he will be strictly liable for any
injuries the dog ultimately causes as a result of those propensities,
regardless of the circumstances, and regardless of whether defendant
was actually negligent with regard to the happening of the incident.
See DeVaul v. Carvigo, 138 AD2d 699 (2d Dept. 1988).
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Proximate Cause
There are circumstances where a defendant could
argue that despite a dog’s vicious propensities, the
propensities were not the proximate cause of the
plaintiff’s injuries. See eg. Ciliotta v Ranieri, 45
Misc. 3d 1228(A), where the Court determined that
the dog believed its owner was threatened and was
merely exhibiting normal canine behavior in protecting
its owner.
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No Negligence Cause of Action
New York State does not currently recognize a cause of
action for negligence in dog bite cases. The Court of
Appeals in the 2006 case of Bard v. Jahnke, 6 NY3d 592,
held that liability for injuries caused by animals must rest
upon a theory of strict liability, and can not rest upon
theories of common-law negligence. This law was recently
reaffirmed by the Court of Appeals in Doerr v. Goldsmith,
supra. There is only one exception to the general
prohibition against negligence claims for injuries caused by
animals, and that applies where farm animals cause harm
after they are negligently allowed to stray from the
property where they are kept, thereby causing harm. See
Hastings v. Sauve, 21 NY3d 122 (Ct. App 2013), discussed
further below. For domestic pets, on the other hand, there
is no such exception.
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Vicious Propensity
The common shorthand name for the traditional rule regarding a dog
owner's "knowledge of vicious propensities" is “one free bite”. This
traditional phrase is actually a misnomer, insofar as it erroneously
implies that as long as the dog has never bitten anyone, the owner can
not be held liable when the first attack eventually occurs. In reality,
however, the law recognizes a variety of circumstances where,
although a dog has not yet bitten a person, its vicious nature is
apparent. See Beljean v. Maiuzzo, 256 Ad2d 533 (2d Dept 1998); and
see Collier v. Zambito, 1 N.Y.3d 444 (Ct. App 2004).
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Beljean
The 1998 Second Department Case of Beljean v. Maiuzzo
In the 1998 Second Department case of Beljean v. Maiuzzo, supra, defendants
demonstrated to the Court that the dog had never done any act that endangered the
safety of any person or property. The Court, however, found for the plaintiff, since:
♦The dog was a pitbull mix
♦The dog served primary as a guard dog for defendant’s business
♦There was a “Beware of Dog” sign posted on the property
♦The dog bit the plaintiff in the calf and would not let go until someone kicked it
♦The bite was so severe that a nerve was severed and a skin graft was required
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Beljean, cont.
Thus the Beljean Court set forth five (5) indicators of
viciousness, namely:
1) The breed of the dog
2) Whether the primary purpose of the dog was as a
“guard dog”
3) The posting of “Beware of Dog” signs
4) The nature of the attack, ie. whether it was severe
and/or unprovoked
5) The result of the attack, ie. whether plaintiff
sustained severe injuries
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Beljean, cont.
Taking these five (5) factors together, the
Beljean Court determined that the evidence
was sufficient to raise triable issues of fact as
to whether the dog had vicious propensities
and whether the defendants knew or should
have known of them. Accordingly, the Court
denied summary judgment to the defendant,
and permitted the question of knowledge to
be submitted to a jury. See also Francis v.
Becker, 857 N.Y.S.2d 824 (4th Dept 2008);
Brooks v. Parshall, 2006 NY Slip Op 64.
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As demonstrated by the Beljean case
above, certain combinations of these
indicators will result in a finding of
knowledge of vicious propensities on the
part of the owner, and certain other
combinations will not. Similarly, many of
the above factors will not, by themselves,
be considered sufficient to impute
knowledge to defendant, while others, by
themselves, will be sufficient . Since the
Beljean decision, Courts have struggled
to apply the law in this area, and various
additional indicators of vicious
propensities have emerged from the
resulting case law. They include:
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1)
2)
3)
4)
5)

6)
7)
8)
9)
10)
11)
12)
13)
14)

The breed of the dog
Whether the primary purpose of the dog was as a “guard dog”
The posting of “Beware of Dog” signs
The nature of the attack, ie. whether it was severe and/or unprovoked
The result of the attack, ie. whether plaintiff sustained severe injuries

Biting a person or their property
Growling, snapping, and/or exposing teeth
Constant barking
Charging, lunging “furiously”, or straining the leash when
persons pass by the property
Constantly chasing bicyclists on the roadway
Whether the dog acts in a manner “that reflects a
proclivity to act in a way that puts others at risk of harm”
Manner of restraining the dog, ie. the dog needed to be
chained to a tree or a stake, or the dog needed to be
locked in a pen, away from visitors, mailmen, etc.
The owner warned others to stay away from the dog
The owner admitted that he didn’t “trust” the dog
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SUPPORT
See Fontecchio v. Esposito, 108 AD 2d 780 (2d Dept. 1985);
Collier v. Zambito, 1 N.Y.3d 444 (Ct. App 2004); Moriano v.
Schmidt, 518 NYS2d 416 (2d Dept 1987); Parente v.
Chavez, 793 NYS2d 517 (2d Dept 2003); Dykeman v. Heht,
861 N.Y.S.2d 732 (2d Dept 2008)(with strong dissent
regarding momentary barking, growling, and baring of
teeth upon arrival of guests); Jacobsen v. Schwarz, 857
N.Y.S.2d 199 (2d Dept 2008); Wilson v. Whiteman, 655 NY2d
126 (3rd Dept 1997); Marek v. Burmester, 830 N.Y.S.2d 340
(2d Dept 2007); O’Brien v. Amman, 2008 NY Slip Op 52096U
(Sup Ct. Allegany Cty 2008); Massimo v. Monfredo, 272
A.D.2d 306 (2d Dept 2000); Petrone v. Fernandez, 862 NYS
522 (2d Dept 2008); Francis v. Becker, 857 N.Y.S.2d 824 (4th
Dept 2008); Brooks v. Parshall, 2006 NY Slip Op 64.
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Francis

In Francis v. Becker, 857 N.Y.S.2d 824 (4th Dept 2008),
summary judgment was denied to defendant where the
infant plaintiff fell down and was injured after being
chased by a dog at a child-care center where her
mother worked. The mother of the infant plaintiff
testified that she previously had complained to the
defendant owner that the dog jumped on the children,
making them uncomfortable, and there was evidence
that the defendant had locked up the dog on prior
occasions to keep it away from the children.
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Brooks
In Brooks v. Parshall, 2006 NY Slip Op 64, the dog regularly interacted
with children, guests and other pets without incident, and no one
complained about the dog or its behavior prior to the bite at issue. To
counteract this showing, plaintiffs submitted their deposition testimony
that the dog growled at plaintiff when they first met, and growled and
bared its teeth at one particular man during the party. This showing was
insufficient to raise a triable question of fact regarding the dog’s vicious
propensities. The growl at plaintiff cannot be considered knowledge of
viciousness, considering that it lasted only the first minute or two after
plaintiffs' arrival, plaintiff played with the dog the remainder of that day
and the next morning, and his father and defendant had no concerns
about plaintiff playing with the dog Even accepting that the dog growled
and bared its teeth at one guest at the party, as we must view the
evidence in a light most favorable to plaintiffs, this single minor situation
was not enough to show that the dog had vicious propensities, let alone
that defendants should have known of such propensities (compare
Fontanas v Wilson, 300 AD2d 808, 809, 751 NYS2d 656 [2002]; Roupp v
Conrad, 287 AD2d 937, 938, 731 NYS2d 545 [2001] ; Rogers v Travis, 229
AD2d 879, 880, 646 NYS2d 206 [1996] [dog's prior nipping at the
defendants' granddaughter a minor event insufficient to establish notice
of vicious propensities]).
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Sers
The 2001 Second Department
case of Sers v. Manasia

While the Second Department sometimes seems to bend over
backward to deny summary judgment to defendants and give
plaintiffs their day in court (see Dykeman v. Heht, supra), the
Second Department case of Sers v. Manasia, 280 AD2d 539
(2001) provides somewhat of a safe harbor for defendants. In
Sers, the Court found that the defendant did not have
knowledge of the vicious propensities of the dog as a matter of
law, holding:
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Sers, cont.
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Collier
The 2004 Court of Appeals case of
Collier v. Zambito
Collier v. Zambito, 1 NY3d 444 (Ct App
2004) is a very strong defense case.
Defendant’s dog was customarily kept
inside a gated area in the kitchen,
allegedly to prevent it from barking when
the defendant had visitors. Defendant
brought the dog out, and it lunged
unprovoked and bit the face of a 12-year
old visitor.
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Collier, cont.

In ruling for the defendant, the Court of Appeals held that “the fact that
a dog was kept enclosed or chained or had previously barked at
people is not sufficient to raise a triable issue of fact as to whether a
dog has vicious propensities.” The Court acknowledged that the
“manner in which a dog is restrained” can be relevant to a finding of
knowledge of vicious propensities on the part of a defendant, but found
that the specific manner of restraint exercised by the defendant in this
particular case did not rise to that level. Also of note is that, unlike the
dissenting judges, the majority of the Court was not impressed with the
nature of the attack as a factor that should have significant weight in
the ultimate determination of prior notice.
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Bard
The 2006 Court of Appeals case of Bard
v. Jahnke
Viciousness of the Breed
One of the leading Court of Appeals
cases, Bard v. Jahnke, 6 NY3d 592 (Ct.
App 2006), does not actually involve a
dog: Plaintiff was injured when he was
pinned by a bull that was permitted to
roam a barn unrestrained, so as to
impregnate cows. However, since the
bull was classified as a domestic animal
by New York Agriculture and Markets Law,
the law of Bard applies with equal force
to New York dog liability actions.
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Bard, cont.
The evidence in Bard demonstrated that the bull had never behaved
in a hostile or threatening manner, and had never injured a person,
animal, or property prior to the subject incident. The only evidence
offered by the plaintiff regarding the owner’s knowledge of the
vicious propensities of the bull was an expert’s affidavit stating that
dairy bulls are powerful animals that should always be considered
dangerous, and “breeding bulls” should always be considered hostile
and vicious. The Court rejected the affidavit, and definitively ruled
that the particular type or breed of the domestic animal, standing
alone, does not demonstrate knowledge of vicious propensities on the
part of the owner. See also DeVaul v. Carvigo, Inc., 526 NYS2d 483
(2d Dept 1988)(German Shepherd); Sorel v. Iacobucci, 633 N.Y.S.2d
688 (3rd Dept 1005); Bohm v. Nystrum Construction, 617 NYS2d 520
(2d Dept. 1994)(Akita); D.C. v. Petco Animal Supplies, 847 N.Y.S.2d
895 (Sup Ct, Nassau Cty 2007)(Rescue dog).
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PROHIBITION OF COMMON-LAW
NEGLIGENCE THEORIES OF LIABILITY

In Hosmer v. Carney, 228 NY 73 (1920), the Court of Appeals
appeared to eliminate the negligence claim concerning animals as if
it never existed. But it was not until Bard v. Jahnke, 6 NY3d 592
(Ct. App 2006), that the Court of Appeals finally settled the issue,
refusing to permit plaintiff to plead common-law negligence against
dog owners, holding that liability in dog bite cases must be
premised upon the strict liability that flows from a finding of
knowledge of vicious propensities on the part of the owner. In
doing so, the Court of Appeals resolved a long-standing conflict
between the First and Second Departments, which allowed claims
for common-law negligence, and the Third and Fourth Departments,
which did not.
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Pursuant to the Bard decision, a plaintiff in the
State of New York who pleads a negligence cause of
action, but fails to plead a strict liability cause of
action, may lose his case on technical grounds. See
Kaltsas v. Solow, 841 NYS2d 219 (Sup. Ct,
Westchester 2007). It should be noted, however,
that freedom to amend the pleadings has been
routinely granted to plaintiff absent a showing of
prejudice to the defense.
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The now famous dissent by Justice Robert S.
Smith in Bard raised serious doubts that the
majority’s prohibition of common-law negligence
arguments would stand the test of time. The
dissent pointed out that the Bard prohibition on
common-law claims was inconsistent with the
Restatement [Second] of Torts, Section 518 as
well as the vast weight of authority in states
throughout the country. The dissent stated:
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For all the faults of modern tort law, and they are many, I
do not think that this attempt to cling to the certainties of
a distant era will work out well. The rule the majority
adopts is contrary to simple fairness. Why should a person
who is negligent in managing an automobile or a child be
subject to liability, and not one who is negligent in
managing a horse or bull? Why should a person hit by a
subway train be able to recover and one hit by a breeding
bull be left without a remedy? I think there are no good
answers to these questions, and it is possible to imagine
future cases that will put the rule adopted by the majority
under strain. Suppose, for example, a variation on the
facts of Collier: What if defendant there had encouraged a
child to play not with a grown dog, but with a litter of
puppies, thus predictably provoking an otherwise gentle
mother dog to rage? Or suppose facts…where a bull was
stirred to attack because his owner negligently caused him
to be driven through an area where fresh blood was on the
ground? In such a case, we could either deny recovery to a
deserving plaintiff, despite negligence more blatant than
what Jahnke is accused of here, or we could invent a
"mother dog" exception or a "fresh blood” exception to the
rule adopted in this case. I think it would be wiser to
follow the Restatement rule, as has almost every other
state that has considered the question.
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Post Bard Decisions
The lower courts immediately began to try to
carve out exceptions to the general prohibition
against negligence claims, and to otherwise
distinguish their cases from the Bard fact
scenario.
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Petrone
For example, in the case of Petrone v. Fernandez, 862 NYS2d 522
(2d Dept, July 2008), the Second Department unsuccessfully
attempted to carve out a “leash law” exception to the Court of
Appeals’ general prohibition against negligence causes of action in
dog attack cases. They permitted a finding of negligence against
a defendant dog owner where he was guilty of a leash law
violation. The court reasoned than an exception was necessary to
protect the strength of municipal leash laws, and held that such a
violation could result in a finding of negligence, if the violation
was coupled with “affirmative canine behavior” such as a dog bite
or an attack on the plaintiff, or where there has been a history of
prior violations. In June 2009, however, the Court of Appeals
reversed the Appellate Division’s Petrone decision, and granted
summary judgment to the defendant, stating:
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Petrone, cont.
When harm is caused by a domestic
animal, its owner's liability is
determined solely by application of
the rule articulated in Collier" i.e.,
the rule of strict liability for harm
caused by a domestic animal whose
owner knows or should have known
of the animal's vicious propensities.
Here, defendant's violation of the
local leash law is irrelevant because
such a violation is only some
evidence of negligence, and
negligence is no longer a basis for
imposing liability after Collier and
Bard. Petrone v. Fernandez, 2009
NY Slip Op 4694.
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Hastings
The Court of Appeals continues to be called upon to carve
exceptions to Bard’s rigid prohibition of negligence claims. In
Hastings v. Sauve, 21 NY3d 122 (2013), the Court of Appeals carved
an exception to the general rule prohibiting negligence causes of
action, albeit not for “dogs, cats or other household pets,” but only
as applied to “domestic animals” as defined by Agriculture and
Markets Law § 108 (7). In Hastings, a farm animal was negligently
permitted to wander oﬀ the property where it was kept due to an
inadequate fence. Hastings did not involve aggressive or
threatening behavior by an animal. The claim was therefore noted
as being “fundamentally distinct” from the claim made in Bard and
similar cases. The Court of Appeals determined that to apply the
rule of Bard would be to “immunize” defendants who take little or
no care to keep their livestock out of the roadway or oﬀ of other
people's property. They held, therefore, that a landowner or the
owner of an animal may be liable under ordinary tort-law principles
when a farm animal is negligently allowed to stray from the
property on which the animal is kept. The Court refused to
consider whether the same rule would applies to dogs, cats or
other household pets, stating that such a question “must await a
diﬀerent case. “ That case was Doerr v. Goldsmith.
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Hastings
Agriculture and Markets Law § 108 (7)
“Domestic animal” means any domesticated
sheep, horse, cattle, fallow deer, red deer, sika
deer, whitetail deer which is raised under
license from the department of environmental
conservation, llama, goat, swine, fowl, duck,
goose, swan, turkey, confined domestic hare or
rabbit, pheasant or other bird which is raised in
confinement under license from the state
department of environmental conservation
before release from captivity, except that the
varieties of fowl commonly used for cock fights
shall not be considered domestic animals for
the purposes of this article.
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Doerr v. Goldsmith
Plaintiff Wolfgang Doerr was riding his bicycle on a road in
Central Park, toward a location where defendant Julie
Smith and her boyfriend Daniel Goldsmith were standing
on opposite sides of the road from each other. Goldsmith
was kneeling down and holding Smith’s dog. Smith
chose this inopportune moment to beckon her dog,
which faithfully ran toward her and directly into plaintiff’s
path. Unable to stop his bicycle in time, plaintiff struck the
dog and flew from his bike into the annals of legal history.
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Doerr, cont.
In keeping with the Bard rule, the Doerr case was dismissed by the Supreme Court on a
defense motion for summary judgment, because the dog had no prior harmful proclivity
when its owner beckoned it into the path of the plaintiff’s bicycle. The Appellate Division
reversed based upon the “fundamental distinction” referenced by the Hastings Court.
They sidestepped the Bard Rule, shifting focus from the dutiful behavior of the dog to
the derelict actions of the defendant. They likened the case to one where someone
tosses a ball into another person’s path, thereby launching an instrument of harm.
Defendant appealed to the Court of Appeals.
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Doerr, cont.
On June 11, 2015, in a 4-3 decision, the New
York Court of Appeals reversed the Appellate
decision and granted summary judgment to
defendant Julie Smith, dismissing Doerr’s case.
The high court examined the history of animal
liability in New York, weighed considerations of
logic and fairness against societal expectations,
insurance ramifications, and judicial consistency,
and chose to double-down on
the Bard prohibition against negligence claims for
injuries caused by domestic pets.
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Doerr, cont.
In a controversial concurring opinion, Judge Sheila
Abdus-Salaam rejected the Appellate Division’s ball
analogy, pointing out that a ball, once tossed, is
constrained by the laws of physics, while a dog has
an actual choice. It was, the Judge maintained, the
volitional behavior of the dog that caused the harm,
and not the act or omission of the owner. After all, a
dog won’t always follow its owner’s command, and
we can’t possibly know what a dog is actually
thinking when it acts or fails to act.
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Doerr, cont.

On the other hand, the Judge allowed, if the
defendant had “tossed” the dog across the road, a
negligence claim would have likely been viable. Thus,
under the majority rule, a defendant who gracelessly
tosses a ball to her dog in a crowded park can be
held liable for negligence if the ball hits someone, but
not if her dog lunges to catch the errant ball and
crashes into someone.
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Doerr, cont.

Judge Abdus-Salaam acknowledged that the Bard rule will seem
“unsatisfactory” in “a few cases”, but she cited various policy reasons in
support of her decision to uphold Bard. For one thing, it is an “easy to apply
bright-line rule.” Second, “it keeps liability within manageable limits”; third, it
encourages “domestic favorites” such as the dog and cat to “romp
unguarded”, which arguably comports with societal expectations. And fourth,
disturbing Bard would run afoul of “the critical considerations of stare decisis.”
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Doerr, cont.
Chief Judge Lippman dissented, insisting the majority
decision “contradicts any sensible logic”, as
“[d]efendants are immunized under this rule from the
consequences of their own negligent actions for no
reason other than that a dog happened to be
involved in the accident.” He called for a second
exception to the Bard rule where the owner not only
set in motion a chain of events, but “directed the
animal to engage in conduct that caused direct and
immediate harm.” Judge Abdus-Salaam rejected this
proffered standard since it would require the factfinder to speculate as to what really went on inside
the mind of the dog.
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Doerr, cont.
Judge Fahey, joined by Judge Pigott in his
dissent, attacked the flimsy legal foundation of
the Bard prohibition and endorsed overruling
that case altogether and joining the vast
majority of other U.S. states in adhering to the
Restatement doctrine, ie. permitting a
common law claim for negligence whenever
the owner fails to prevent his or her animal
from causing harm. Remarkably, New York is
the only state in the union that expressly
rejects the Restatement approach.
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Doerr, cont.
Judge Fahey downplayed the importance of “unguarded canine romping”,
reiterating the language from Justice Kaye’s 1990 dissent in a similar case
(Young v. Wyman, 76 N.Y.2d 1009 (1990))“[w]hatever may have been the
expectation in an earlier, more agricultural age, it is no longer expected
that dogs will roam the highways of this State at will.” On the issue of stare
decisis, Judge Fahey pointed out that the holding of Bard collides with a
“prior doctrine more embracing in its scope, intrinsically sounder, and
verified by experience…the Restatement position.”
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Doerr, cont.
Judge Abdus-Salaam concluded that the “obvious shortcomings” of
the Bard rule did not necessitate the disturbance of precedent on the
issue, stating “[w]e do not cast aside precedent unless it has become
unworkable, increasingly irrational and/or increasingly unjust over
time…none of those things has occurred.”
So for now, a plaintiff injured by a domestic pet must prove, without
exception, that defendant had notice of the dangerous proclivities of
the animal. The Court did leave open the possibility of liability for
“supervision of an animal undertaken with the intent to cause harm to
another or with conscious disregard of a known and unjustifiable risk
of harm to another.”
Judge Abdus-Salaam suggested that the viability of the Bard Rule
should now be considered “settled.”
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Scavetta v. Wechsler
149 AD3d 202 (March 16, 2017)
Facts: Wechsler attached a dog’s lease to an unsecured bicycle rack,
which was put in motion when the dog dragged it through the streets
and into the plaintiff, causing injury.
The Appellate Division, First Department upheld the grant of summary
judgment by J. Edmead of the Supreme Court, New York County, due
to the constraints of Doerr, but recommended that the Court of
Appeals permit an exception to the Bard Rule, and permit a claim of
negligence where:
a dog owner attaches his or her dog to an unsecured, dangerous
object, allowing the dog to drag the object through the streets and
cause injury to others.
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LANDLORD LIABILITY
KNOWLEDGE AND CONTROL

Quick Analysis: If, prior to the signing of the lease, a
landlord knows of the vicious propensities of the dog, he
should not permit the tenant to harbor the dog at the
premises. If he chooses to lease to the dog owner, the
landlord should put a provision in the lease forbidding the
harboring of the dog at the premises.
Furthermore, he
should enforce that provision if he ever learns that it is being
violated. Failure to adhere to these guidelines may result in
liability for negligence.
If, on the other hand, the landlord has no knowledge of the
vicious propensities of the dog (or the dog itself) at the
inception of the lease, and if the lease is silent regarding the
harboring of dogs, then the landlord will not be held
responsible for a subsequent incident, unless he retained
sufficient control over the premises or the dog. If the lease
prohibits dogs, the lease should be enforced once the
landlord learns of the existence of a vicious dog on the
premises.
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The law distinguishes between landlords
who know of the vicious propensities of
the proposed tenant’s dog at the
inception of the lease, and landlords
who do not learn of the existence of a
dog with vicious propensities until after
the lease is already in effect.

Regarding the former, the New York Court of Appeals in the 1984 case of Strunk v.
Zoltanski, 62 NY2d 572 (1984), enunciated the general rule that “in conventional
settings in which premises are rented by a tenant who acquires exclusive
possession and control, the landlord is not liable for attacks by animals kept by
the tenant on those premises where the landlord had no knowledge of the animal
or its dangerous proclivities at the time of the initial letting of the premises.”

45

If, however, at the inception of the
leasehold, the landlord has actual
knowledge that a prospective tenant
intends to harbor a dog with vicious
propensities, then the landlord has the
duty to exercise ordinary care to keep
the premises safe on behalf of thirdparties. Such care might include (1)
refusing to lease to the prospective
tenant or (2) putting a provision in the
lease forbidding the harboring of the
dog. The failure of the landlord to
exercise ordinary care under the
circumstances may result in liability
under ordinary principles of
negligence. The Court stated that by
leasing the premises to the owner of
the vicious dog, the landlord could be
found “affirmatively to have created
the very risk which was reasonably
foreseeable and which operated to
injure plaintiff.”
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The Second Department has interpreted the Strunk
decision as holding landlords liable to injured third
persons because the landlord, prior to leasing the
premises “has knowledge that the tenant may be
expected to carry on activities on the premises in
such a manner as to unreasonably expose such third
persons to risk of physical injury.”
A strong dissent in Strunk, stated that the decision
was “contrary to established law”, represented a
“major extension” of landlord liability in the State of
New York, and was really a form of strict liability
against the landlord. Nevertheless, the majority
decision in Strunk, is the current law in the State of
New York. It is worth noting that the Strunk decision
was heavily criticized by the Appellate Court of
Connecticut in the case of Stokes v. Lyddy, 75 Conn.
App. 252 (2003).
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With respect to a landlord whose tenant comes into possession
of the animal after the premises have been leased, it must be
shown that the landlord (1) gained knowledge of the vicious
propensities of the dog and (2) had control of the premises or
other capability to remove or confine the animal. The liability
imposed upon a landlord under these circumstances is not based
upon principals of negligence, but is akin to the strict liability
imposed upon dog owners under the common law.
In 2002, the Court of Appeals refused to grant summary
judgment to the defendant landlord where there was evidence
that (1) the dog owner kept the vicious dog in violation of the
lease, (2) the landlord learned or should have learned of the
vicious propensities of the dog, (3) and the landlord had the
right, pursuant to the lease, to enter the premises and remove
or confine the dog. Baisi v. Gonzalez, 97 N.Y.2d 694 (2002)
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The Second Department in the 2007
case of Ali v. Weigand, 830 N.Y.S.2d
354 stated the law as follows:
To recover against a landlord for
injuries caused by a tenant's dog
on a theory of strict liability, the
plaintiff must demonstrate that
the landlord: (1) had notice that a
dog was being harbored on the
premises, (2) knew or should have
known that the dog had vicious
propensities, and (3) had
sufficient control of the premises
to allow the landlord to remove
or confine the dog.
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Thus, once the landlord learns that his
current tenant is harboring a vicious dog, he
is only duty bound to act if he retains
“sufficient control” over the premises or
the dog itself. The issue of “control” is
normally governed by the lease, or absence
thereof. For instance, where the lease
prohibits the harboring of dogs, the landlord
is deemed to have control over the
premises, ie. the right to enforce the lease.
Thus he may be held liable for his failure to
enforce the lease, including forcibly
removing the animal and/or the tenants
once he learns that the tenant is harboring
a vicious dog. Also see Merwin v. McCann,
129 A.D.2d 925 (3rd Dept 1987).
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Alternatively, if the lease is silent regarding
the harboring of dogs on the premises, then
the landlord probably does not have the
necessary “control” over the premises to
make him liable to third-persons injured by
the dog. In the majority of those cases, the
landlord will have surrendered possession and
control of the premises and will not be held
liable for a third-party’s injuries.
The absence of a lease will normally work
against the landlord. For instance, where
the tenants were month-to-month, a
question of fact existed as to whether the
landlord had the capability to require the
tenants to “get rid of the dog”. Cronin v.
Chrosniak, 145 A.D.2d 905 (4th Dept 1988)
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The mere reservation of a right to enter the
leased premises to inspect, make repairs or
correct dangerous conditions is insufficient
to impose liability upon a landlord who has
otherwise transferred exclusive possession
and control of the premises to the
tenant. See Green v. Dormitory Authority
of State, 173 A.D.2d 1 (3rd Dept 1991)
However, where the landlord had previously
entered the premises to repair a chain that
had been broken by the dog, liability would
attach, since the landlord exhibited the
capability to control the confinement of the
dog. See Cusatis v. Gooch, 216 Ad.2d 898
(4th Dept. 1995)
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A landlord has no responsibility
to passersby who are injured
outside the landlord's premises.
Shen v. Kornienko, 253 A.D.2d
396 (1st Dept 1998);
Braithwaite v. Presidential Prop.
Servs., Inc., 24 A.D.3d 487
(2nd Dept. 2005)
Where the incident does not
occur on the landlord’s property,
the landlord owes no duty of
care to the plaintiff. Weipert v.
Oldfield, 298 A.D.2d 974 (4th
Dept 2002); Walker v Gold, 70
A.D.3d 1349 (4th Dept 2010)
53

CANINE LEGAL LIABILITY INSURANCE
COMMON EXCLUSIONS
(1) Kennel and business operations;
(2) Number of dogs, eg. limit of two dogs;
(3) Violations of local statute or law dealing with registration, licensing,
containment, leashing, spaying or neutering;
(4) Intentional loss;
(5) Property damage;
(6) Pure breed terriers, commonly known as “pit bull” dogs, including but not
limited to Staffordshire Terriers, Staffordshire Bull Terriers and/or American Pit
Bull Terriers;
(7) Pure breed Doberman Pinschers, Rottweilers, Chows and Presa Canarios;
(8) Pure breed or hybrid canines with 25% or more of their ancestry traceable to
coyotes (Canis latrans) or wolves (Canis lupus);
(9) Canines that have been trained to guard or attack people, property or other
animals; Guide dogs, hearing dogs and other dogs specifically trained to assist
the physically challenged are typically exempted from this exclusion;
(10) Canines that have been bred or trained as fighting animals;
(11) Any canine that has a history of one or more attacks on people, property or
other animals that is verifiable from insurance claims records, police, or public
record sources; and
(12) Any dog that has not had inoculations as required by law.
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INSURANCE COMPANY
CANINE LEGAL LIABILITY PROGRAM
RATES AND RULES
•

$500 Deductible

•

Limits of $100,000 and
$250,000 are available.

•

Multi Dog Discount
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Canine Legal Liability Eligibility Guidelines
Requirements:
• A completed Canine Legal Liability application is required.
• Property where dog is housed must be a private residence.
• No coverage for kennel and / or businessoperations.
• No more than 2 dogs on premises. Maximum number of dogs covered
is 2.
• Veterinarian exam for each dog within the past 18 months.
• No prior bite history.
• No known aggressive behavior.
• Dog(s) must be properly leashed when walked and properly fenced
when unattended at the insured’s premises.
• No coverage for guard or attack trained dogs.
• Dogs not shown on application are not covered. Tenant’s dogs can be
covered by separate CLL policy in the name of the tenant.
• Newly acquired dogs must be disclosed and added to the policy (up to
2 dogs).
• More than one incident will be non-renewed.
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Application
1. Is applicant the dog owner? Yes No
2. Address where dog is primarily housed:
3. Is the location where the dog is primarily housed a
private residence? Yes No
4. Is the address where the dog is primarily housed
owned by the applicant? Yes No
5. List names and relationships of all persons who
regularly handle, feed, or care for the dog.
6. Description of dogs:
Color, Weight, Height, Name, Marks, Age, Breed, Gender
7. Does dog have a microchip implant? Yes No What is the
implant number?
8. How far is the nearest school, park or playground to
the premises where the dog is housed?
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Application
9. Dog’s license number and licensing jurisdiction:
10. From where did you first obtain the dog?
11. How long has dog been owned by the applicant?
12. Dog’s veterinarian’s name:
13. Dog’s veterinarian’s address: Dog’s veterinarian’s
phone #
14. Does the dog have all of its required and
recommended vaccinations? Yes No
15. When was the dog’s last visit to the veterinarian?
What was the purpose of the visit?
16. Does the dog have any medical conditions? Yes No
Has the dog been spayed or neutered? Yes No
17. How many dogs in total are located on the premises
where the dog is housed?
18. Is a “beware of dog” sign posted at the premises where
the dog is housed? Yes No If yes, explain why.
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Application
19. Do you operate a business from your residence?
Yes No
If yes, do customers visit the premises? Yes No If yes, how
often?
20. Is the dog used in the operation of your business whether
a business run from home or otherwise? Yes No
If yes, describe the business and the dog’s role.
21. Has the dog ever been used in racing contests? Yes No Has
the dog ever been used for unting? Yes No
22. Has the dog ever been used as a police dog or security
dog? Yes No
23. Has the dog ever bitten another dog? Yes No If yes, explain
the circumstances surrounding the bite.
Was the bite provoked? Yes No Describe the nature and
severity of the bite.
24. Has the dog ever damaged property belonging to another
person? Yes No
If yes, describe the property and damage.
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Application
25. Who walks the dog?
When being walked, how is the dog restrained (muzzle, leash,
etc)?
26. Has the dog ever exhibited aggressive or vicious propensities
including but not limited to biting a person or property? Yes No
If yes, describe.
27. Has the dog ever been the subject of a claim or lawsuit?
If yes, explain.
28. Is the dog used primarily as a guard dog? Yes No Has the dog
ever been trained as a guard dog? Yes No 30. Has the dog ever
been trained by a professional trainer?
Yes No
If yes, indicate the trainer’s name.
If the dog was trained, what was the purpose of the training?
29. Has the dog ever been trained to attack on command?
Yes No
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Application

30. Has the dog ever bitten a human? Yes No If yes,
explain the circumstances surrounding the bite.
Was the bite provoked? Yes No
Describe the nature and severity of the bite.
What part of the body was bitten?
31. Identify the names of all persons bitten by the dog:
32. When the dog is left outside the premises, is it
restrained in a kennel, pen, or cage? Yes
33. When the dog is left outside the premises, is it left in an
area enclosed by a fence? Yes
If applicable, how high is the fence?
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CANINE LIABILITY IN NY
Evolution and Update
BARON LAW FIRM
2017
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