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The Four Elements of Negligence

   

1. Duty of Care 
2. Breach of Duty of Care 
3. Proximate Cause 
4. Damages



The Four Elements of Negligence

   

Duty of Care 



Under the common law, property 
owners have a “non-delegable duty” 
to maintain their property in a 
reasonably safe condition, free from 
defects and other dangerous 
conditions.

   Property Owner’s  
Common Law  
Duty of Care



Under the common law, property 
owners have a “non-delegable duty” 
to inspect for defects at reasonable 
intervals and, once discovered, to 
warn people of existing defects until 
such time as they can be repaired or 
otherwise remedied.

   Property Owner’s  
Common Law  
Duty of Care



“Non-delegable” means that the owner 
can not avoid liability by delegating his 
obligations to a third-party, such as a 
tenant, property manager, contractor or 
other agent.   

Any negligence by a third-party in the 
maintenance or repair of the property 
will be imputed to the owner.

 Non-delegable duty



If the property owner does delegate its 
maintenance obligations to a third-party, the 
owner should consider demanding that the 
third-party have sufficient insurance coverage, 
and that the owner be named as an additional 
insured on the third-party’s policy. 

The owner should consider using a written 
lease or contract containing an indemnification 
provision, running to the benefit of the owner. 

Insurance Issue



Typical sidewalk defects include cracks 
and mis-leveled or loose flags, concrete 
fragments, improper patchwork, and 
raised or depressed hardware.  
Improper sloping of sidewalk flags, and 
defective gutters and downspouts can 
lead to inadequate drainage and ice 
formation.  Other hazards include 
transient conditions such as snow, ice, 
and debris.

Defects



In order to be actionable in a claim by an 
injured third-party, such as a pedestrian, the 
defect must be significant, as opposed to 
being trivial or “de minimus.”   

There is no bright line rule to determine 
whether a defect is significant or trivial.  The 
issue depends upon the particular facts and 
circumstances of each case.  This is typically, 
but not always, a question of fact for a jury.  

De Minimus Defects



Courts will examine the width, depth, elevation, 
irregularity, and appearance of the defect, and the 
time, place, and circumstance of the injury.  

It is within the discretion of the court to determine, 
based upon evidence including photographs, 
measurements, and expert opinions, that a defect is 
so trivial as to be non- actionable as a matter of 
law, ie. that no reasonably jury could determine that 
it was dangerous.   

Examples of trivial defects include minor or slight 
sidewalk elevation differentials and holes.

De Minimus  
as a Matter of Law



In determining whether a 
particular defect is 
“significant”, a violation of 
the Administrative Code  
is evidence of negligence. 

De Minimus Defects



“Open and Obvious” conditions are those 
conditions that can be readily observed with 
the normal use of one’s senses”, including 
large defects, open holes, and some stationary 
objects, like a pipe, and a clothing rack.  There 
is no duty to warn pedestrians of open and 
obvious  conditions. 

If a defect is “open and obvious”, this is usually 
not a complete bar to a plaintiff’s action.  
Plaintiff can still be held liable for failing to 
remedy such a defect. The question of 
plaintiff’s contributory negligence will usually 
be submitted to the jury.

Open & Obvious



The Four Elements of Negligence

   

1. Duty of Care 
2. Breach of Duty of Care 
3. Proximate Cause 
4. Damages



The Four Elements of Negligence

   

Breach of Duty of Care 



At common law, a property owner may be 
held liable for injuries sustained as a result 
of a defective condition on their property if 
the owner had prior notice of the defect a 
sufficient period of time prior to the 
accident, so that the owner had a 
reasonable opportunity to remedy the 
defect, but failed to do so.  This failure to 
remedy a known defect on one's land or 
property is considered “negligence”.

Breach of Duty 
to use Reasonable Care 



Proof of either actual or constructive notice will 
support a negligence claim.   

Actual notice is what the term implies, ie. 
written notice, verbal notice, proof of actual 
observations by the defendant, etc. 

Constructive notice is proven when the defect 
has existed for such a long period of time that 
the owner, had he or she reasonably 
discharged his or her duties, “should have” 
discovered and remedied it prior to the 
accident.

Actual vs. Constructive Notice

Breach of Duty 
to use Reasonable Care 



Recurring Conditions

Breach of Duty 
to use Reasonable Care 

1. leaky or defective gutters,  
2. water or snow melt from roofs or awnings that 

refreezes below, and  
3. negligently-directed down spouts.

A property owner who has actual knowledge of an 
ongoing and recurring dangerous condition can be 

charged with constructive notice of each specific 
reoccurrence of that condition.  For example:



Liability cannot be based on the violation of an internal rule 
imposing a higher standard of care than the law.

Internal Rules and Procedures

Breach of Duty 
to use Reasonable Care 



When is a land owner  
liable for injuries  

sustained by a pedestrian 
 on a City sidewalk?

Under the common law, an abutting landowner will not be liable to a pedestrian passing by on a public sidewalk unless one of the following three scenarios applies:



1. land owner created the  
      defective condition, or 
2. land owner caused the defect to occur 

because of some special use, or 
3. a statute or ordinance placed the 

obligation to maintain the sidewalk on the 
landowner and expressly made the 
landowner liable for injuries occasioned 
by the failure to perform that duty.

When is a land owner  
liable for injuries  

sustained by a pedestrian 
 on a City sidewalk?



1. land owner created the  
defective condition

When is a land owner  
liable for injuries  

sustained by a pedestrian 
 on a City sidewalk?



A common example of an 
adjacent property owner 
creating a sidewalk defect is 
where they or someone on 
their behalf, voluntarily 
undertook snow or ice 
removal efforts in a manner 
that made a naturally-
occurring condition more 
hazardous…

   Creating a defective condition



Melting and Refreezing

For example, when a 
property owner moves 
snow to the side, and that 
snow melts and refreezes, 
a jury will normally be 
pe rm i t t ed t o dec ide 
whether the owner used 
reasonable care, including 
the proper use of salt or 
sand.

San Marco v. Town of Mt. Kisco 
Court of Appeals 2010

Creating a defective condition



Another common example of 
an adjacent property owner 
creating a sidewalk defect is 
where they or someone on 
their behalf, voluntarily 
undertook a sidewalk repair 
in a manner that made the 
sidewalk more hazardous…

   Creating a defective condition



1. land owner created the  
      defective condition, or 
2. land owner caused the defect to  

occur because of a special use, or 
3. unless a statute or ordinance placed the 

obligation to maintain the sidewalk upon 
the landowner and expressly made the 
landowner liable for injuries occasioned 
by the failure to perform that duty.

When is a land owner  
liable for injuries  

sustained by a pedestrian 
 on a City sidewalk?



   
2. land owner caused the defect to     

occur because of a special use 

When is a land owner  
liable for injuries  

sustained by a pedestrian 
 on a City sidewalk?



Special Use Doctrine

Where the property owner 
derives a special use or 
special benefit from the 
sidewalk, unrelated to the 
public use, the person 
obtaining the benefit is 
required to maintain the 
used portion of the 
sidewalk in a reasonably 
safe condition to avoid 
injury to others.



Special Use Doctrine

Common examples of  
“special use” include: 

• public sidewalk which is 
used as part of a private 
driveway; 

• sidewalk where a cafe sets 
up tables;  

• cellar doors.   



Special Use Doctrine

A property owner will 
only be liable under 
the special use 
doctrine where the 
“special use” 
contributed to the 
defective condition.  



Special Use Doctrine

A duty to repair a special 
use runs with the land. 
Liability for a defect 
arising from a special use 
is not dependent upon a 
finding that the defect 
arose while the 
defendant owned the 
property. 



1. land owner created the  
      defective condition, or 
2. land owner caused the defect to occur 

because of some special use, or 
3. unless a statute or ordinance placed the 

obligation to maintain the sidewalk upon 
the landowner and expressly made the 
landowner liable for injuries occasioned 
by the failure to perform that duty.

When is a land owner  
liable for injuries  

sustained by a pedestrian 
 on a City sidewalk?



When is a land owner  
liable for injuries  

sustained by a pedestrian 
 on a City sidewalk?

3.  a statute or ordinance…



There are over 12,750 miles of public 
sidewalks owned by the City of New 
York (NYC), which require regular 
maintenance and repair. 

   Statute / Ordinance



In 2003, as a cost-saving measure, 
New York City successfully shifted 
much of the responsibility for sidewalk 
liability to the owners of adjacent 
properties in what is commonly referred 
to as the NYC Sidewalk Law… 

  Statute / Ordinance



NYC Administrative Code 
Section 7-210(a)

 

Since September 16, 2003, all 
real property owners have been 
required to maintain reasonably 
safe sidewalks and pedestrian 
ramps adjacent to their property. 



NYC Administrative Code 
Section 7-210(b)

 

Property owners are required to 
install, construct, reconstruct, 
repave, repair or replace defective 
sidewalk flags, as well as remove 
snow, ice, dirt or other material 
from the sidewalk in order to keep 
the sidewalk “reasonably safe”. 



NYC Administrative Code 
Section 7-210(b)

Real property owners are 
liable for injuries to persons 
and property “proximately 
caused” by their failure to 
maintain the sidewalk in a 
reasonably safe condition.” 



NYC Administrative Code 
Section 7-210(c)

The City of New York is NOT 
liable for injuries to persons 
and property “proximately 
caused” by the failure to 
maintain the sidewalk in a 
reasonably safe condition.” 



NYC Administrative Code 
Section 7-210(b),(c)

The shifting of liability under these 
subdivisions does not apply to 
one-, two-, or three-family 
homes, used exclusively for 
residential purposes, and at least 
partially owner-occupied. 



NYC Administrative Code 
Section 7-210(b)

This exemption is based on the 
recognition that it would be 
inappropriate to expose small-
property owners with limited 
resources to exclusive liability for 
sidewalk maintenance and repair. 



NYC Administrative Code 
Section 7-210(a), (b); and 19-152

Small-property owners are required to 
maintain the sidewalks and pedestrian 
ramps at their own cost. However, 
they can not be successfully sued by 
third-parties who are injured as a result 
of their failure to fulfill their obligations 
under these subdivisions.



Residential Use 

NYC Administrative Code 
Section 7-210(b)

Business Use vs.



Business Use 

Defendant was denied summary 
judgment when she regularly performed a 
variety of tasks pertaining to her business 
from her home, such as processing 
orders, sending business-related faxes, 
and working on product designs. She had 
employed two individuals who performed 
similar tasks; one of them worked there 
three times a week, while the other visited 
occasionally.  Defendant's tax forms 
showed that the business  generated 
substantial revenues and that defendant 
listed her home address as her business 
address. 

NYC Administrative Code 
Section 7-210(b)

Sisler v City of New York, (1st Dept 2011)



Residential Use 

NYC Administrative Code 
Section 7-210(b)



It  is clear that the New York City Council in enacting 
this section of the Administrative Code did not intend 
to disqualify one to three family homeowners from 
the protection of § 7-210[c] based upon incidental or 
occasional internet business use at the premises. To 
adopt plaintiff's narrow interpretation would certainly 
thwart the purpose of the code and would subject 
thousands of small home owners to liability simply 
for engaging in "e-commerce", which does not 
transform the essential character of the premises in 
which these activities take place. The "commercial" 
activities undertaken here did not require the 
presence of customers or employees, delivery of 
merchandise, or anything that could conceivably 
affect the use or condition of the sidewalk or 
structure itself.

NYC Administrative Code 
Section 7-210(b)

Vargas v. Rodriguez, Queens County 2007

Residential Use 



Defendant 
was entitled 
to summary 
judgment 
when the 

property was 
just used as a 
mail drop and 

had a sign.

Story v. City of 
New York, 

Supreme Court, 
Kings County 

2009

NYC Administrative Code 
Section 7-210(b)

Residential Use 



NYC Local Law 54 of 2003

The City requires property 
owners who are subject to 
NYC Administrative Code 
Section 7-210(b) to purchase 
liability insurance to cover 
sidewalk-related injuries 



Tree wells are not covered by the 
NYC sidewalk law. 



Tree wells are not covered by the 
NYC sidewalk law. 

Property owners are not required 
to maintain the New York City 
Parks Department’s tree wells.



Tree wells are not covered by the 
NYC sidewalk law. 

Property owners are not required 
to maintain the New York City 
Parks Department’s tree wells.

This includes decorative brickwork 
around the tree well.



Tree wells are not covered by the 
NYC sidewalk law. 

Property owners are not required 
to maintain the New York City 
Parks Department’s tree wells.

This includes decorative brickwork 
 around a tree well 

This includes decorative brickwork 
around the tree well.



Where the adjacent property owner is responsible for 
maintaining the sidewalk, the City is not responsible for 

sidewalk defects caused by the growth of roots of City trees.



Curbs are not  
covered by 

NYC Sidewalk Law.



Rules of the City of New York 
Title 34 Department of Transportation 34 RCNY 2-07(b) 

Underground Street Access Covers, Transformer Vault Covers and 
Gratings.

Maintenance requirements.  
The owners of covers or gratings on a 
street are responsible for monitoring 

the condition of the covers and 
gratings and the area extending 
twelve inches outward from the 

perimeter of the hardware.

Property owners are not liable for the area 
extending twelve inches outward from the 

perimeter of these municipal instrumentalities, 
so long as they were not constructed 

exclusively for their own special benefit.  





Order to Repair



NYC Administrative Code 
Section 19-152(a)

Upon notice of the existence 
of a “substantial defect”, the 
commissioner is required to 
order the adjacent property 
owner to perform the 
necessary repair. 

Violations



A “substantial defect” includes 
(sub. 2) where one or more 
sidewalk flags are cracked to such 
an extent that one or more pieces 
of the flag may be loosened or 
readily removed. 

NYC Administrative Code 
Section 19-152(a)

Violations



A “substantial defect” also includes 
(sub. 4) a trip hazard, where the 
vertical grade differential between 
adjacent flags is at least 1/2”, or 
where the flag contains a surface 
defect of one inch or greater in all 
horizontal directions and at least 
1/2” in depth. 

NYC Administrative Code 
Section 19-152(a)

Violations



The DOT may also issue orders for  
“hazards” including: 
(sub 4) a loose sidewalk flag that 
rocks or seesaws, and 
(sub 6) cellar doors that deflect 
greater than one inch when walked 
on, or which are not skid resistant, 
or are otherwise dangerous.

NYC Administrative Code 
Section 19-152(a-1)

Violations



a detailed explanation of the inspection     
and the sidewalk defects,  

a detailed diagram,  

an estimate of the cost of repair, and 

an explanation of repair procedures, 
including the owner’s right to appeal and 
request a re-inspection.

When an order is issued, the DOT is 
required to provide the owner with:

NYC Administrative Code 
Section 19-152(c)

Violations



The owner has just ten days to repair a 
defect that is deemed “an immediate 
danger to the public.”  For less dangerous 
defects, the owner has 45 days.  Prior to 
the expiration of the deadline, the owner 
must obtain a permit from the DOT to 
perform the work, and has ten days 
thereafter to perform the work.  The City 
also offers an expedited repair program, 
where they will handle the repair and send 
the owner a bill. 

NYC Administrative Code 
Section 19-152(d), (e)

Violations



If the owner fails to meet the deadline, 
the City may perform the work on its 
own and demand payment from the 
owner, with penalties.  Failure to 
reimburse the City could result in a lien 
on the property.

NYC Administrative Code 
Section 19-152(d), (e)

Violations



Snow and Ice
NYC Administrative Code § 16-123



NYC Administrative Code § 16-123 
Removal of snow, ice and dirt from sidewalks;  
property owners' duties.

a. Every owner, lessee, tenant, occupant, or other person, 
having charge of any building or lot of ground in the city, 
abutting upon any street where the sidewalk is paved, 
shall, within four hours after the snow ceases to fall, or 
after the deposit of any dirt or other material upon such 
sidewalk, remove the snow or ice, dirt, or other material 
from the sidewalk and gutter, the time between nine post 
meridian and seven ante meridian not being included in the 
above period of four hours.



NYC Administrative Code § 16-123 
Removal of snow, ice and dirt from sidewalks;  
property owners' duties.

b. In case the snow and ice on the sidewalk shall be frozen 
so hard that it cannot be removed without injury to the 
pavement, the owner, lessee, tenant, occupant or other 
person having charge of any building or lot of ground as 
aforesaid, may, within the time specified in the preceding 
subdivision, cause the sidewalk abutting on such premises 
to be strewed with ashes, sand, sawdust, or some similar 
suitable material, and shall, as soon thereafter as the 
weather shall permit, thoroughly clean such sidewalks.



The Storm in Progress Doctrine

The "storm in progress" defense is based on the principle 
that there is no liability for injuries related to falling on 
accumulated snow and ice until after the storm has 
ceased, in order to allow workers a reasonable period of 
time to clean the walkways.  The rule is designed to relieve 
the worker(s) of any obligation to shovel snow while 
continuing precipitation or high winds are simply re-
covering the walkways as fast as they are cleaned, thus 
rendering the effort fruitless. 



The Storm in Progress Doctrine

An owner or occupant of premises will not be held 
liable for a plaintiff's injuries sustained as the result of an 
icy condition occurring during an ongoing storm or for a 
reasonable time thereafter. There is no duty to remove 
an accumulation of snow until the storm ceases in its 
entirety, ie. when the storm has passed and 
precipitation has tailed off to such an extent that there 
is no longer any appreciable accumulation. Owner or 
occupant is not required to clear snow or ice during 
freezing precipitation.



The Storm in Progress Doctrine

Evidence of a storm in progress thus constitutes 
prima facie evidence of no duty, and it is especially 
persuasive when based upon the analysis of a licensed 
meteorologist. 



Many Long Island towns require their residents 
to maintain sidewalks adjacent to their homes, 
but most don’t “tort-shift”, ie. they don’t shift 

liability to the residents for injuries sustained as 
a result of neglected sidewalk defects.  

Violations will typically only result in fines. 



In order for a statute, ordinance or municipal 
charter to impose tort liability upon an abutting 
owner for injuries caused by his or her negligence, 
the language thereof must not only charge the 
landowner with a duty, it must also specifically 
state that if the landowner breaches that duty he 
will be liable to those who are injured.  

Conlon v. Pleasantville, 146 A.D.2d 736 (2d Dept 1989) 



Only 

OYSTER BAY 
BABYLON 

HUNTINGTON 

shift liability for injuries to 
owners for failing to 

maintain their sidewalks.



OYSTER BAY 
Section 205-2 
Duty to repair, maintain, and keep sidewalks clear, 
liability.

Makes owners liable for their failure to 
clean and repair sidewalks only in front 
of their property. 



OYSTER BAY 
Section 205-2 
Duty to repair, maintain, and keep sidewalks clear, liability.

A.  Each owner and occupant of any house or other building, and any 
owner or person entitled to possession of any vacant lot, and any 
person having charge of any church or any public building in the 
Town shall keep the sidewalk in front of the lot or house or building 
free from obstruction by snow or ice and icy conditions, and shall at 
all times keep the sidewalk in good and safe repair and maintain it 
in a clean condition and free from filth, dirt, weeds or other 
obstructions or encumbrances. Snow and ice shall be removed 
within six hours after snow has ceased to fall. The period between 
9:00 p.m. and 7:00 a.m. shall not be included in the time 
requirement.

B.  Such owner or occupant and each of them shall be liable for any 
injury or damage by reason of omission, failure or negligence to 
make, maintain or repair such sidewalk or for a violation or 
nonobservance of the ordinances relating to making, maintaining 
and repairing sidewalks, curbstones and gutters.



BABYLON 

§ 191-16
Duty to repair and maintain sidewalks.
[Amended 6-19-2012 by L.L. No. 6-2012]
A. Each owner, lessor, lessee, tenant, occupant or other 
person in charge of any property within the Town shall keep 
the sidewalk in front of or abutting the lot, house, or building 
in good and safe repair and shall maintain and repair the 
sidewalk adjoining his property. Such owner, lessor, lessee, 
tenant or occupant, and each of them, shall be liable for any 
injury or damage to person or property by reason of the 
omission, failure or neglect to repair or maintain such 
sidewalk in a safe condition.

http://ecode360.com/16125261#16125261


BABYLON 
Sections 191-1; 191-26 

Owner, lessee, tenant, occupant or other person in charge of any 
property within the Town “shall remove snow, ice, dirt”, etc…and
“repair any sidewalk or curb in front of or adjacent to such premises 
damaged by tree roots located in front of or adjacent to said 
premises.”

Every owner, lessee, tenant, occupant or other person in charge of 
any property within the Town adjacent to any street or highway in a 
business or industrial district and the owner of any building classified 
as a multiple residence having three of more dwelling units shall be 
liable for any personal injury and property damage by reason of his/
her/their failure to remove snow, ice, any dirt, etc. from such 
sidewalks.



HUNTINGTON 
§ 173-16

Duty to repair, maintain and keep sidewalks clear; liability.
[Amended 4-25-2006 by L.L. No. 12-2006]

The owner, lessee, tenant and occupant of lands fronting or 
abutting on any streets, highway, roadway, public lane, alley or 
square in any zoning district, shall maintain and repair the 
sidewalk adjoining his lands and shall keep such sidewalk free 
and clear of snow, ice, filth, dirt, weeds and all other obstructions 
and shall remove snow and ice within four (4) hours after snow 
has ceased to fall or after the deposit of any dirt, object or other 
material upon such sidewalks. The period between 9:00 p.m. and 
7:00 a.m. shall not be included in computing such requirements. 
Such owner, lessee, tenant or occupant, and each of them, shall 
be liable for any injury or damage to person or property by 
reason of the omission, failure or neglect to repair or maintain 
such sidewalk in a safe condition or to remove snow, ice or other 
obstructions and/or defects therefrom.



CHECK YOUR VILLAGE 
CODES 



                             
 

                             the end 
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